
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
------------------------------------------------------------------------------)(
In the Matter of the Application of
ROBERT M. SULLIVAN and
CATHERINE M. SULLIVAN,

DECISION, ORDER &
JUDGMENT

Petitioner,
Index No. 70623/15

For a Judgment Pursuant to
Article 78 of the Civil Practice Law and Rules

- against -

THE COMMON COUNCIL OF THE CITY OF
PEEKSKILL,

Respondent.
------------------------------------------------------------------------------)(
CACACE, J.

The following papers, numbered one (1) through three (3) were read on this

petition for relief pursuant to.Article 78 of the Civil Practice Law and Rules (CPLR):

Papers Numbered

Notice of Petition - Verified Petition - Affidavit in Support - Exhibits .
Answer - Memorandum of Law - Affidavits in Support - Exhibits. . . . . . . . . . . . . . . . . . . . . .. 2
Affidavit in Reply - Memorandum of Law - Exhibits .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3

Upon the foregoing papers it is decided, ordered and adjudged that this petition is

disposed of as follows:

The petitioners, Robert M. Sullivan and Catherine M. Sullivan, are presently the joint

owners of real property located within the City of Peekskill, who are thereby responsible for the

payment of real property taxes in accordance with the tax levy established by the respondent
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Common Council of the City of Peekskill (hereinafter, Common Council) in the annual City of

Peekskill Fiscal Year 2016 Budget (hereinafter, the 2016 Budget). Pursuant to the provisions of

the Charter of the City of Peekskill (hereinafter, the City Charter), the Peekskill City Mayor,

Frank A. Catalina, presides over the respondent Common Council which is comprised of six

members, which at all times relevant to this proceeding has included Deputy Mayor Drew

Claxton, Vivian McKenzie, Kathleen Talbot, Darren Rigger, Joseph Torres and Vincent A.

Vesce. On December I, 2015, the respondent Common Council passed a resolution adopting the

2016 Budget by the vote of all four Common Council members then-present, including Deputy

Mayor Drew Claxton, Vivian McKenzie, Kathleen Talbot and Darren Rigger. When this vote

was taken, Mayor Frank Catalina, and Common Council members Joseph Torres and Vincent A.

Vesce were not present and did not vote on the resolution adopting the 2016 Budget.

The petitioners commenced this hybrid proceeding/declaratory judgment action pursuant

to CPLR article 78 and CPLR 300 I, respectively, raising a challenge to the legitimacy of the

respondent Common Council's passage of the resolution adopting the 2016 Budget. Specifically,

the petitioners claim that the Common Council's meeting on December 1,2015 was convened in

violation of the City Charter which rendered the resulting resolution null and void, and thereupon

argue that under these circumstances the City Charter requires that the proposed City of Peekskill

Tentative Budget for 2016 (hereinafter, the Tentative 2016 Budget) submitted by the Acting City

Manager, Richard A. Leins, be deemed the operative budget for the City of Peekskill for fiscal

year 2016. Additionally, the petitioners seek a declaration under CPLR 300 I that the Common

Council's passage of the resolution adopting the 2016 Budget was unlawful, and ajudgment

directing the Common Council to implement the Tentative 2016 Budget. The respondent
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opposes the petitioners' application for a judgment and declaratory relief by raising six

affirmative defenses, arguing that (1) the instant petition fails to state a cause of action, (2) the

petitioners failed to exhaust their administrative remedies, (3) the instant petition fails to state a

cause of action on its face, (4) the budget vote in the City of Peekskill is not reviewable in an

Article 78 proceeding, (5) the instant petition fails to raise a justiciable issue, and (6) the

petitioners have no cause of action.

Factual Background/Procedural History

The events relevant to this proceeding began with the Acting City Manager's submission

of the Tentative 2016 Budget to the Common Council on October 1, 2015 pursuant to the terms

of Article VII, Section C60(b)( 4) of the City Charter. Pursuant to the additional terms of Article

VII, Section C60(f)(l) and (2) of the City Charter, the Common Council was required to review

the tentative budget submitted by the Acting City Manager on or before November 1, 2015, make

preliminary changes to the tentative budget as it deemed appropriate, and conduct a public

hearing thereupon no later than November 15,2015. In compliance therewith, the Common

Council held a public hearing on the budget on November 9, 2015, held another public hearing

on November 23, 2015 which included discussion regarding the proposed enactment of a local

law authorizing a property tax levy increase in excess of the 2% limit established by General

Municipal Law (GML) S 3-C, and scheduled a Special Meeting on November 30,2015 for a

budget vote. Notably, Article VII, Section C60(f)(3) of the City Charter requires that the

Common Council adopt a budget on or before midnight on December 1st, but should the
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Common Council fail to adopt a budget by that date, this provision of the City Charter explicitly

provides that the proposed budget submitted by the City Manager shall be deemed the budget for

the ensuing fiscal year.

As scheduled, the Common Council convened on November 30, 2015 in the presence of

Mayor Catalina and all six members of the Common Council to consider both, the proposed local

law enactment, and the approval of the budget for fiscal year 2016. Following the vote and

passage of the local law authorizing a property tax levy increase in excess of the 2% limit

established by GML S 3-C, the Common Council moved to consider the approval of a budget for

fiscal year 2016. The budget that was presented for consideration and a vote, reflected the

Common Council's amendments to Acting City Manager Richard A. Leins' proposed Tentative

2016 Budget which, inter alia, reduced the proposed tax increase for fiscal year 2016 from 5.9 %

to 3.59 % (hereinafter, the Amended Tentative 2016 Budget). Upon its consideration, Mayor

Catalina and Councilpersons Joseph Torres, Vincent A. Vesce, Kathleen Talbot and Vivan

McKenzie voted against the Amended Tentative 2016 Budget resolution, and Councilpersons

Darren Rigger and Drew Claxton voted in favor of same. Following the vote, a motion for

reconsideration of the Amended Tentative 2016 Budget resolution was made by Councilperson

Darren Rigger, which was seconded by Councilperson Drew Claxton. Upon reconsideration,

Mayor Catalina and Councilperson Vincent A. Vesce again voted against the Amended Tentative

2016 Budget resolution, whereas Councilpersons Darren Rigger, Drew Claxton, Joseph Torres,

Kathleen Talbot and Vivian McKenzie voted in favor of same. Thereupon, the Amended

Tentative 2016 Budget resolution was purportedly adopted by the Common Council and was

presumed to have become the City of Peekskill Fiscal Year 2016 Budget (hereinafter, the
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Approved 2016 Budget), and a motion to adjourn the Special Meeting of the Common Council

was unanimously carried by acclamation.

On the following day, December 1,2015, the Acting City Manager came to believe from

an unknown source that the Common Council's vote adopting the Approved 2016 Budget on

November 30, 2015 was invalidated by the failure of the Common Council to properly conduct

that vote, as he believed that it was undertaken following an improperly made motion for

reconsideration of the Amended Tentative 2016 Budget resolution by Councilperson Darren

Rigger. Specifically, as Council person Rigger was one of the councilpersons who had voted with

the losing side of the earlier vote upon the Amended Tentative 2016 Budget, he was not

permitted to make a motion for reconsideration of that earlier vote pursuant to the terms of City

Code 9 20-5(B), which mandated that "the proceedings of the Common Council shall be

governed by Robert's Rules of Order Revised ... " (Robert's Rules of Order, Newly Revised-

11th Ed. ~25, pp. 260-262). In this regard, Robert's Rules of Order permits only a member of the

prevailing side of a particular vote to make a motion for reconsideration of that same vote

(Robert's Rules of Order, Newly Revised - 11th Ed. 938, pp. 336-337). Stated succinctly, as

Councilperson Darren Rigger was not permitted to bring a motion for reconsideration of the

failed Amended Tentative 2016 Budget resolution in his capacity as a member of the losing side

of the earlier vote thereupon, the ensuing vote which purportedly approved the Amended

Tentative 2016 Budget resolution was believed to be invalid by Acting City Manager Leins and

the Corporation Counsel of the City of Peekskill, thereby nullifying the Approved 2016 Budget.

Upon recognition of this defect and its obviously significant effect, the Acting City

Manager sent an email to all members of the respondent Common Council at approximately 4:55
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PM on December 1, 2015, advising them, in substance, that (l) the vote upon reconsideration of

the Approved 2016 Budget was deficient, (2) the Tentative 2016 Budget would become the

operative budget for fiscal year 2016 unless the Common Council properly approved another

budget, and (3) his administrative assistant, Lizette Erickson, was going to contact all members

of the Common Council in order to determine their availability to meet that evening to make

another attempt to validly approve a budget for fiscal year 2016, as that was the last day when the

Common Council could approve a budget other than the Tentative 2016 Budget. In response

thereto, Ms. Erickson telephoned all members of the Common Council and made inquiry of each

of them regarding their availability for a meeting of the Common Council later that night, being

December 1, 2015. In response to her telephone inquiries, Ms. Erickson was advised by

Councilpersons Rigger, Claxton, Talbot and McKenzie that they were available for a meeting

that night, and was further advised by Councilpersons Vesce and Torres that they were not

available for a meeting that night, although Mayor Catalina advised that he was unsure of his

availability for a meeting that night. Although the affidavit submitted by the Acting City

Manager in support of the respondents' opposition to the instant petition reflects his direction to

Ms. Erickson that she "contact the members of the Common Council to see if there was interest

in holding a Special Meeting" on the night of December I, 2015, it is readily apparent from the

affidavit submitted by Ms. Erickson that she did not make inquiry of any members of the

Common Council, other than Councilpersons Claxton and Talbot, if they would be willing to

make call for a Special Meeting that night. Thereafter, at approximately 5:42 PM, Ms. Erickson

provided notice of the meeting scheduled for that night to several media outlets, including

television, newspaper, and radio services, although the record reveals that no notice had been
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posted on the official City of Peekskill website in advance thereof.

The uncontroverted evidence before this Court indicates that on December 1, 2015, at

approximately 8:42 PM, Mayor Catalina and Councilpersons Rigger, Claxton, Talbot and

McKenzie were assembled in the Common Council Chambers of the City of Peekskill, when,

prior to calling any meeting to order, Mayor Catalina addressed the Acting City Manager and

advised him that he was unsure of the lawfulness of the process by which the Common Council

was meeting that night, and he then asked him for the names of the Councilpersons who had

called for a Special Meeting that night. The Acting City Manager provided an unresponsive

answer to that question and did not identify any such Councilpersons, but Council person Claxton

then volunteered that she was one of the Councilpersons to call for a Special Meeting that night.

When Mayor Catalina then asked Council person Claxton if she had personally, or in any other

manner, notified and advised any of the other Councilpersons that she was calling for a Special

Meeting that night, she stated that she had not done so. Notably, all other Councilpersons then

present, including Kathleen Talbot, failed to identify themselves as having called for a Special

Meeting that night in response to Mayor Catalina's explicit request for that information.

Mayor Catalina then addressed Assistant Corporation Counsel Melissa Gilbon Ferraro,

and inquired of her whether she believed that the procedure governing the call for a Special

Meeting, as provided by Peekskill City Code S 20-3, had been complied with for the holding of a

Special Meeting that night. In response, ACC Ferraro correctly explained that Peekskill City

Code S 20-3 provided that only the Mayor, or any two members of the Common Council could

lawfully call a Special Meeting, and further required that such parties provide notice of the

Special Meeting to all members of the Common Council in person, by telephone, or in writing at
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least two days in advance of the scheduled date for that Special Meeting. Upon acknowledging

her understanding of the provisions of Peekskill City Code S 20-3 and her express lack of

awareness concerning the Common Council's compliance therewith for the conduct of a Special

Meeting that night, ACC Ferraro further advised that she was unaware of any existing emergency

situation and declined repeated requests from Mayor Catalina to articulate what urgency existed

to establish good cause for a holding a Special Meeting that night in contravention of the

multiple requirements imposed by Peekskill City Code S 20-3. Rather, ACC Ferraro expressly

related her recognition that the Common Council's vote upon the resolution which purportedly

approved the Amended Tentative 2016 Budget on November 30, 2015 was invalid, and then

suggested that the determination of whether or not good cause existed to validate any action

taken during a Special Meeting that night would be within the purview of a court to decide at

some point in the future.

Following additional requests from Mayor Catalina to identify what urgency existed to

establish good cause for holding a Special Meeting that night in contravention of Peekskill City

Code S 20-3, ACC Ferraro again offered only her determination that the Common Council's vote

to purportedly approve the Amended Tentative 2016 Budget on November 30, 2015 vote was

invalid. Mayor Catalina then made a statement for the record which detailed all of the reasons

for his belief that there was no legal authority for conducting a Special Meeting that night, as

there was no showing of compliance with Peekskill City Code S 20-3, and that he would not

convene such an illegal meeting in his capacity as the Presiding Officer of the Common Council.

Thereafter, Mayor Catalina departed from the Common Council Chamber, and upon his

departure, Councilperson McKenzie offered a resolution seeking approval of the Amended
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Tentative 2016 Budget resolution before the only four members of the Common Council then

present, which was seconded by Councilperson Talbot and was unanimously approved by

acclamation. Thereupon, the Amended Tentative 2016 Budget resolution was purportedly

adopted by the four members of the Common Council then present and was represented to have

become the Approved 2016 Budget, and a motion to adjourn was unanimously carried by

acclamation.

Discussion/Legal Analysis

As a preliminary matter, it bears noting that the courts are prohibited from rendering

advisory opinions (see Church of St. Paul and St. Andrew v Barwick, 67 NY2d 510; see also

Community Housing Imp. Program Inc. v New York State Division of Housing and Community

Renewal, 175 AD2d 905). Declaratory relief is warranted, and available, only where the

controversy between the parties is justiciable, as the underlying statutory basis for declaratory

reliefis derived from CPLR 3001, which provides, in relevant part, that "(tJhe supreme court

may render a declaratory judgment having the effect of a final judgment as to the rights and other

legal relations of the parties to a justiciable controversy, whether or not further relief is or could

be maintained ... ". An action for a declaratory judgment is one that seeks to have the court

establish and promulgate the rights of the parties on a particular subject matter, and as it is

remedial in nature, its primary purpose is to stabilize the legal relations that exist between the

parties and to eliminate uncertainty as to the scope and content of both present and prospective

legal obligations (see Goodman v Reisch, 220 A.D.2d 383; Chanos vMADAC, LLC, 74 AD3d
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1007). In this regard, the courts are empowered to make a declaratory determination only when

there exists an actual justiciable controversy involving a legally protectible interest which is

determined to be present and directly in issue (see Long Island Lighting Co. vAllianz

Underwriters Insurance Co., 35 AD3d 253; see also Enlarged City School District of

Middletown v City of Middletown, 96 AD3d 840; New York State Inspection v Cuomo, 64 NY2d

233; New York Public Interest Research Group, Inc. v Carey, 42 NY2d 527). Furthermore, a

declaratory judgment requires an actual controversy between genuine disputants who share a

stake in the outcome, and which has a direct and immediate effect upon the rights of the parties

that is real, definite, substantial and sufficiently matured, as it cannot be hypothetical, contingent

or advisory in nature (Church of St. Paul and St. Andrew v Barwick, 67 NY2d 510; Enlarged

City School District of Middletown v City of Middletown, 96 AD3d at 841; Ashley Builders Corp.

v Town of Brookhaven, 39 AD3d 442; Long Island Lighting Co. vAllianz Underwriters Ins. Co.,

35 AD3d at 254; DiCanio v Incorporated Village ofNissequogue, 189 AD2d 223; Community

Housing Imp. Program, Inc. vNew York Div. Of Housing and Community Renewal, 175 AD2d.

905).

Upon consideration of the existence of a justiciable controversy between the petitioners,

who are responsible for the payment of real property taxes in accordance with the tax levy

established by the respondent Common Council in the annual City of Peekskill Fiscal Year 2016

Budget, and the respondent Common Council, the governmental entity responsible for approving

a tax levy set forth through the annual City of Peekskill Fiscal Year 2016 Budget, this Court finds

that the petitioners' herein raised claim that the respondent Common Council's adoption of a

resolution on December 1, 2015 declaring the Amended Tentative 2016 Budget to be the budget
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for the City of Peekskill for Fiscal Year 2016 does not raise a hypothetical injury which would be

contingent upon the occurrence of events which might or might not occur at some future point in

time, but rather raises an immediate and substantial pecuniary injury which will have a

detrimental effect upon them once the fiscal year begins on April 1, 2016 (see Premier

Restorations of New York Corp. v New York State Dept. of Motor Vehicles, 127 AD3d 1049; see

also Chan os v MADAC, LLC, 74 AD3d 1007, 1008). Accordingly, this Court finds that the

instant petition does raise a justiciable controversy which is resolvable by this Court's

interpretation and/or enforcement of the statutory mandate provided by Peekskill City Code S 20-

3 (see Matter of King v Cuomo, 81 NY2d 247; see also Acevedo v New York State Dept. of Motor

Vehicles, 132 AD3d 112).

Turning first to consider the lawfulness of the respondent Common Council's adoption of

a resolution on November 30, 2015 declaring the Amended Tentative 2016 Budget to be the

Approved 2016 Budget, the petitioners argue that the failure of the respondent Common Council

to comply with Peekskill City Code S 20-5(B) when bringing that resolution to a vote invalidates

the results of that vote. In this regard, the Court notes that Peekskill City Code S 20-5(B)

mandates that "the proceedings of the Common Council shall be governed by Robert's Rules of

Order Revised ... " (Robert's Rules of Order, Newly Revised - 11th Ed. S 25, pp. 260-262). This

Court further notes with significance that the respondent Common Council's vote on November

30,2015 approving a resolution declaring the Amended Tentative 2016 Budget to be the

Approved 2016 Budget had followed an earlier vote that night disapproving the very same

resolution. Under these circumstances, Robert's Rules of Order permits only a member of the

prevailing side of a particular vote to make a motion for reconsideration of that same vote
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(Robert's Rules of Order, Newly Revised - 11th Ed. 938, pp. 336-337). Unfortunately, the

respondent Common Council acted in contravention of this provision of Robert's Rules of Order

by permitting Councilperson Darren Rigger to make a motion for reconsideration of that earlier

vote, as he was one of the councilpersons who had voted with the losing side of the earlier vote

upon the Amended Tentative 2016 Budget and was not permitted to make a motion for

reconsideration of that earlier vote pursuant to the provisions of Robert's Rules of Order as made

applicable by City Code 9 20-5(B). Therefore, as Councilperson Rigger was not permitted to

bring a motion for reconsideration of the failed Amended Tentative 2016 Budget resolution in his

capacity as a member of the losing side of the earlier vote thereupon pursuant to City Code 9 20-

5(B), the ensuing vote which purportedly approved the Amended Tentative 2016 Budget

resolution was the product of an invalid vote which served to nullify the respondent Common

Council's action purportedly adopting the Approved 2016 Budget. Accordingly, as this Court

finds that the vote undertaken by the respondent Common Council on November 30,2015 which

had purportedly served to approve a resolution declaring the Amended Tentative 2016 Budget to

be the Approved 2016 Budget was unlawfully conducted in violation of Peekskill City Code 9

20-5(B), this Court hereby renders a declaration pursuant to CPLR 3001 that the resulting

adoption of the Approved 2016 Budget on November 30, 2015 is invalid, null and void.

Turning next to consider the lawfulness of the respondent Common Council's subsequent

attempt on December 1,2015 to adopt a resolution declaring the Amended Tentative 2016

Budget to be the Approved 2016 Budget, the petitioners argue that the failure of the respondent

Common Council to comply with Peekskill City Code 9 20-3 when scheduling that meeting,

invalidates all action undertaken during that meeting which includes the budget vote. In this
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regard, the Court notes that Peekskill City Code S 20-3 provides that only the Mayor, or any two

members of the Common Council are able to lawfully call a Special Meeting, and further

requires that those parties who call for the Special Meeting must provide notice of same to all

members of the Common Council in person, by telephone, or in writing at least two days in

advance of the scheduled date for that Special Meeting.

The record made by the City Clerk of the proceeding conducted in the Common Council

Chambers on December 1, 2015, reveals that the presiding officer of the respondent Common

Council, Peekskill City Mayor Frank A. Catalina, made inquiry of all relevant persons present,

including Acting City Manager Richard A. Leins, Assistant Corporation Counsel Melissa Gilbon

Ferraro, and Councilpersons Darren Rigger, Drew Claxton, Kathleen Talbot and Vivian

McKenzie, to determine if the procedures set forth in Peekskill City Code S 20-3 governing the

scheduling ofa Special Meeting had been complied with in advance of their meeting that night.

As neither the Acting City Manager, the ACC Ferraro, nor the four members of the Common

Council who were then present were able to identify any Councilperson, other than

Councilperson Claxton, who had called for a Special Meeting that night, ACC Ferraro expressly

acknowledged on the record that she did not know if the procedure set forth in Peekskill City

Code S 20-3 which required two Councilpersons to call a Special Meeting had been complied

with in advance of their meeting that night.

Having learned that only one Councilperson had called for a Special Meeting that night,

in contravention of those provisions of Peekskill City Code S 20-3 which required two

Councilpersons to call a Special Meeting, Mayor Catalina was then advised by Councilperson

Claxton that she had not personally notified and advised any of the other Council persons that she
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was calling for a Special Meeting that night, either in person, by mail or telephone. Mayor

Catalina was then advised by the ACC Ferraro that although she was aware of the provisions of

Peekskill City Code S 20-3, she suggested that an existing emergency could excuse the failure of

the Common Council to schedule and hold a Special Meeting in compliance with the

requirements of Peekskill City Code S 20-3, as the record made at that time reflected that none of

those provisions were complied with in advance of that December 1, 2015 meeting in the

Common Council Chamber. Furthermore, despite being repeatedly pressed to articulate an

existing emergency which would excuse the failure of the Common Council to call a Special

Meeting without complying with Peekskill City Code S 20-3, ACC Ferraro expressly stated that

she was unaware of any emergency, yet suggested that a court could definitively make that

determination if a legal challenge to the meeting were subsequently raised. As reflected in the

record, the only representation of urgency made during this meeting came from ACC Ferraro,

who stated that she believed that the November 30, 2015 budget vote was invalid and that the

deadline was at midnight that night, which appears to have been a reference to the deadline at

midnight on December 1, 2015 for the respondent Common Council to enact a budget other than

the Tentative 2016 Budget proposed by the Acting City Manager.

Based upon the foregoing, as the official record of the meeting held in the Common

Council Chamber on December 1, 2015 clearly reflects that none of the provisions of Peekskill

City Code S 20-3 which govern the scheduling of a Special Meeting were complied with, most

notably the requirements that only the Mayor or any two members of the Common Council could

lawfully call a Special Meeting, that such parties calling for the Special Meeting provide notice

of same to all members of the Common Council in person, by telephone, or in writing, and that
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such notice be provided at least two days in advance of the scheduled date for that Special

Meeting, it is clear that the meeting of the respondent Common Council on December 1, 2015

was held in violation of Peekskill City Code S 20-3. Furthermore, to the extent that the

respondent Common Council has suggested that its obligation to comply with Peekskill City

Code S 20-3 in connection with its meeting on December 1, 2015 should be excused upon its

claim of good cause, this Court finds that the respondent Common Council's suggestion that its

desire to prevent the Tentative 2016 Budget proposed by the Acting City Manager from

becoming the Fiscal Year 2016 Budget for the City of Peekskill by operation of law unless the

Common Council undertook a vote to approve the Amended Tentative 2016 Budget before

midnight on December 1,2015, is patently insufficient to establish good cause for dispensing

with the requirements of Peekskill City Code S 20-3 (see generally White v Battaglia, 79 AD2d

880; see also Warren v Giambra, 813 NYS2d 892). Accordingly, as this Court finds that the

vote undertaken by the respondent Common Council on December 1, 2015 which had

purportedly served to approve a resolution declaring the Amended Tentative 2016 Budget to be

the Approved 2016 Budget was unlawfully undertaken during an invalid Special Meeting which

had been scheduled in violation of Peekskill City Code S 20-3, and upon the absence of a

sufficient showing of good cause to excuse the failure to comply with Peekskill City Code S 20-

3, this Court hereby renders a declaration pursuant to CPLR 3001 that the resulting adoption of

the Approved 2016 Budget on December 1, 2015 is invalid, null and void.

Turning next to consider the petitioners' request for relief in the nature of mandamus to

compel pursuant to CPLR 7803(1), the Court notes that the petitioners' argue that the respondent

Common Council has failed to perform a duty which was incumbent upon them as a matter of
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law, that being the undertaking of the necessary measures to implement the provisions of the City

Charter which require that the Tentative 2016 Budget submitted by the Acting City Manager be

deemed the operative Fiscal Year 2016 Budget for the City of Peekskill. At the outset, the Court

notes that an action brought in the nature of mandamus to compel has been defined as an

"extraordinary remedy", available under only limited circumstances which do not involve the

exercise of judgment or discretion (see Klostermann v Cuomo, 61 NY2d 525). Mandamus to

compel will lie only to "compel the performance of a purely ministerial act where there is clear

legal right to the relief sought" (Matter of Legal Aid Society of Sullivan County v Scheinman, 53

NY2d 12, 16), which must stem from "a clear and unequivocal expression of intent from the

Legislature" (Harper v Angiolillo, 89 NY2d 761, 767).

Here, as this Court has herein determined that the respondent Common Council failed to

lawfully adopt a budget resolution following the Acting City Manager's timely submission of a

proposed tentative budget, that being the Tentative 2016 Budget, and as it is undisputed between

the parties that Article VII, Section C60(f)(3) of the City Code provides that the budget proposed

by the City Manager shall be deemed the budget for the ensuing fiscal year in the event that

Common Council does not adopt a budget by midnight of the first day of December of the

preceding fiscal year, this Court finds that there exists clear legal authority which compels the

respondent Common Council to provide the petitioner with the specific relief he seeks by the

performance of an act which has now become "ministerial, nondiscretionary and nonjudgmental,

and ... premised upon specific statutory authority mandating performance in a specific manner"

(Matter of Brown vNew York State Dep't of Social Servs., 106 AD2d 740, 741).

Accordingly, based upon the clear applicability of the statutory mandate provided by
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•

Article VII, Section C60(f)(3) of the Peekskill City Code to the facts presented before this Court,

the instant petition seeking mandamus relief to compel the respondent Common Council to

undertake all necessary measures to implement the requirements of the Peekskill City Code,

including those provisions of Chapter C thereof, for the adoption of the Tentative 2016 Budget as

the operative Fiscal Year 2016 Budget for the City of Peekskill on or before March 31, 2016 is

hereby granted.

Based upon the foregoing, it is decided, ordered and adjudged that the relief sought

through this hybrid proceeding for declaratory relief pursuant to CPLR 3001 and mandamus

relief pursuant to CPLR 7803(1) is granted as set forth herein.

The foregoing constitutes the Decision, Order and Judgment of this Court.

Honorable Susan Cacace
Acting Justice of the Supreme Court

Dated: White Plains, New York
March 28, 2016

TO:
Sullivan & Klein, LLP
Attorneys for Petitioners
980 Avenue of the Americas, Suite 405
New York, New York 10018

Office of Corporation Council - City of Peekskill
Attorney for Respondent
840 Main Street
Peekskill, New York 10566
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